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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND TO STAY FILED 
BY HENRY JUSTIANO, HENRY JUSTINIANO 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration filed by Cross-Defendant Henry Justiniano 

(personally and dba Henry Justiniano & Associates). Justiniano is in pro per. The petition is 

opposed by Cross-Complainants Michael David Allard, Wendy Allard, and Michael David Allard 

as trustee of the Michael David Allard Trust. Trademark Homes Ltd. has filed a Non-Opposition 

to the Petition, requesting that the Court grant the Petition and stay the litigation. 

The Petition seeks an order from the Court (1) compelling the Allards to arbitrate their claims 

against Justiniano; (2) staying the litigation as to Justiniano and the Allards pending completion 

of arbitration; and (3) awarding Justiniano “costs of suit herein incurred.” 

For the reasons described further, below, the Petition is denied. 

Factual and Procedural Background 
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Cross Complainant Michael David Allard, as trustee of the Michael David Allard Trust, is the 

owner of the real property at 2692 Caballo Ranchero, Diablo, California (the “Subject Property”). 

First Amended Cross Complaint (“FACC”) at ¶ 2. The Allards entered into a contract with 

Justiano pursuant to which Justiniano “agreed to perform services for soils testing, analysis, and 

monitoring on the Subject Property.”  FACC at ¶ 18. Justiniano’s services under the contract 

included “recommendations for grading and foundation pier drilling operations” (id. at ¶ 18(a)) 

and “supervision … of earthwork-related operations, including but not limited to grading, fill 

placement, foundation excavation, and pier drilling[.]” Id. at ¶ 18(b).  

The Allards also entered into a contract with Thiessen Construction & Grading LLC for “layout 

and excavation, drilling and trenching, backfilling and waterproofing, and drainage.” FACC at 

¶ 19. They also entered into a contract with Trademark Homes Ltd. for “construction of the 

improvements to the Subject Property.” Id. at ¶ 20. Pursuant to the Allards’ contract with 

Trademark, “Trademark was obligated to perform the construction and to supervise all work for 

the construction of all site improvements, including … the construction of a single family 

residence” as well as related construction work. Id. at ¶ 21.  

Development and construction of the Subject Property began in or around November 2013 and 

continued into 2015, with a Certificate of Occupancy issuing on or around July 23, 2015.  FACC 

at ¶ 22.  

On March 9, 2016 Trademark Homes filed the initial complaint in this action alleging breach of 

contract, foreclosure of mechanic’s lien, and quantum meruit causes of action. The initial 

complaint was amended on September 20, 2016 removing the cause of action for foreclosure of 

mechanic’s lien and replacing it with a cause of action for enforcement of the mechanic’s lien 

release bond. The Allards answered Trademark’s First Amended Complaint and filed a Cross-

Complaint on February 20, 2017. They filed the First Amended Cross Complaint on February 

28, 2017. 

Cross-Complainants allege that Cross-Defendants failed to properly perform their work under 

the relevant contracts which has led to “numerous and substantial defects and deficiencies at 

the Subject Property.” FACC at ¶ 36. They further allege that these defects “have caused 

consequential damage to the Subject Property, including but not limited to cracked wall finishes, 

failing structural elements, cracked and spalling hardscapes, and other unknown consequential 

damages.” FACC at ¶ 37. 

The FACC states causes of action for (1) breach of contract against all Cross-Defendants; 

(2) negligence against all Cross-Defendants; and (3) breach of express warranty against 

Trademark. The Court sustained Trademark’s demurrer to the Allards’ fourth claim for slander of 

title for wrongful recording of mechanics lien against trademark without leave to amend on June 

23, 2017. 

On April 24, 2017 Thiessen filed an answer to the Allards’ FACC and filed its own cross-

complaint against Trademark, Alexander & Associates, and Justiniano. The Thiessen Cross-
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Complaint includes causes of action for (1) implied and equitable indemnity; (2) comparative 

fault; and (3) declaratory relief. Trademark filed an Answer to the FACC on July 14, 2017. 

Analysis 

The arbitration agreement is found at page 3 of the Henry Justiniano & Associates Agreement 

(the “Agreement”). It reads in part: 

Any dispute or controversy arising under, out of, or in connection with, or in 

relation to, this agreement, or the breach thereto, shall be determined and settled 

by arbitration to be held in Contra Costa County, California. In accordance with 

the Rules of the American Arbitration Association, then in effect.  

The Allards do not dispute the validity or applicability of the arbitration clause. Instead, they 

argue that the Court should exercise its authority under Code of Civil Procedure § 1281.2(c) and 

deny the Petition given the claims against other Cross-Defendants arising out of the same 

transaction or series of transactions. 

Section 1281.2 generally requires the trial court to order arbitration of a controversy “[o]n petition 

of a party to an arbitration agreement alleging the existence of a written agreement to arbitrate a 

controversy and that a party thereto refuses to arbitrate such controversy … if it determines that 

an agreement to arbitrate the controversy exists.” Arbitration of a controversy need not be 

ordered, however, if the court determines that “[a] party to the arbitration agreement is also a 

party to a pending court action or special proceeding with a third party, arising out of the same 

transaction or series of related transactions and there is a possibility of conflicting rulings on a 

common issue of law or fact.…” § 1281.2(c); see also Pilimai v. Farmers Ins. Exchange Co. 

(2006) 39 Cal.4th 133, 141 (under § 1281.2(c), a party’s contractual right to arbitration “‘may 

have to yield if there is an issue of law or fact common to the arbitration and a pending action or 

proceeding with a third party and there is a possibility of conflicting rulings thereon’”); see also 

Mercury Ins. Group v. Superior Court (1998) 19 Cal.4th 332, 347 (same); see also Whaley v. 

Sony Computer Entertainment America, Inc. (2004) 121 Cal.App.4th 479, 486 (§ 1281.2(c) “is 

unambiguous: it allows the trial court to deny a [petition] to compel arbitration whenever ‘a party’ 

to the arbitration agreement is also ‘a party’ to litigation with a third party that (1) arises out of 

the same transaction or series of related transactions, and (2) presents a possibility of 

conflicting rulings on a common issue of law or fact”). 

 Arises Out of the Same Transaction or Series of Related Transactions 

In evaluating whether the claims the Allards filed against Justiniano and the other Cross-

Defendants arose out of the same transaction or a series of transactions related to those 

Justiniano seeks to arbitrate, the Court considers the factual allegations of the FACC. See 

Lindemann v. Hume (2012) 204 Cal.App.4th 556, 566-68; Abaya v. Spanish Ranch I, L.P. 

(2010) 189 Cal.App.4th 1490, 1499; Birl v. Heritage Care, LLC (2009) 172 Cal.App.4th 1313, 

1319-20. 

Here, the gravamen of the Allards’ claims is: 
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The design and construction of the improvements to the Subject Property, the 

performance of the Work, and the failure of Cross-Defendants herein to properly 

perform the Work, to furnish or install materials, or to perform services, including 

services for design, construction, engineering, inspection, testing, repair, or 

correction, as required pursuant to the Project Contracts, have led to numerous 

and substantial defects and deficiencies at the Subject Property[.] 

FACC at ¶ 36. 

The FACC does not distinguish among the Cross-Defendants, even when describing the 

alleged Project Defects in greater detail. See FACC at ¶ 36 subsections (a) through (m).  

At a minimum, the claims against Justiniano as well as Cross-Defendant Thiessen 

appear to arise out of the same transaction (or series of transactions). The Allards’ 

contract with Justiniano included an item for “[p]repare reports of our studies, providing 

recommendations for grading, retaining wall, swimming pool and foundation design, and 

other earthwork related elements of the project.” FACC at Ex. A. The Allards’ contract 

with Thiessen, who is not a party to the arbitration agreement, includes line items for 

“Layout & excavate,” “Backfill & waterproof,” and “Install rock & engineered soil.” Though 

it is not clear that Thiessen’s contract duties are predicated on Justiniano’s contract 

duties, they are at a minimum interrelated. Both appear to fall within the Allards’ 

allegation that “[t]he Project Defects include, but are not limited to … [i]mproper design 

or construction of slopes, retaining walls, walkways, and hardscape areas; [and] [f]ailure 

to comply with the soils report in construction of various site improvements[.]” FACC at 

¶ 36(a)-(b). 

Thus, as to many (if not all) of the defects alleged by the Allards, the Allards’ claims will 

require determination of a number of common, and key, factual issues:  (a) does the 

defect exist? (b) if so, what caused the defect? (c) does the fault (if any) for the defect lie 

with Justiniano, Thiessen, or Trademark, or some combination of them, or someone 

else, or no one? (d) what are the damages for the defect?  These issues would have to 

be litigated in a bilateral arbitration, even if only Justiniano is participating; they would 

also have to be litigated in the following litigation, even if Justiniano is absent. 

Even if the work of the Cross-Defendants was distinguishable in time, “[a] temporal 

separation does not necessarily negate the existence of the requisite ‘series of related 

transactions’” involving a third party. Birl, 172 Cal.App.4th at 1320. Sequential conduct 

among multiple defendants is sufficient to satisfy the statutory requirement. See 

Lindemann, 204 Cal.App.4th at 566-67 (series of related transactions shown by 

allegations that the defendants acquired a home from its developer with knowledge of 

possible water intrusion problems, disclosed the problems as part of an unsuccessful 

sale of the property and ultimately resold the home without making such disclosures). 

Possibility of Conflicting Rulings 
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“The issue to be addressed under section 1281.2, subdivision (c), however, is not whether 

inconsistent rulings are inevitable but whether they are possible if arbitration is ordered.” 

Lindemann, supra; see also Metis Development LLC v. Bohacek (2011) 200 Cal.App.4th 679, 

691. An evidentiary showing is not necessary to establish this defense to enforcement of 

arbitration; the trial court may rely on the allegations in the relevant pleadings to decide whether 

a possibility of inconsistent rulings would exist. Abaya, 89 Cal.App.4th at 1498-99. While strong 

public policy favors enforcement of an arbitration agreement, an equally compelling argument 

exists for refusing to enforce one when to do so creates the possibility of inconsistent outcomes 

and duplication of effort. Fitzhugh v. Granada Healthcare & Rehabilitation Center, LLC (2007) 

150 Cal.App.4th 469, 475.  

It would appear that the possibility of such conflicting rulings exists here. If the arbitrator is trying 

to decide whether Justiniano is responsible for any of the alleged Project Defects, the arbitrator 

is going to have to examine all the circumstances regarding the design and construction of the 

improvements to the Subject Property. These same determinations would necessarily be made 

in this Court as well with respect to the other Cross-Defendants, particularly in light of the 

general nature of the Allards’ allegations. For example, Thiessen filed a cross-complaint on April 

24, 2017 against the Allards, Trademark, Alexander, and Justiniano for (1) implied and equitable 

indemnity; (2) comparative fault; and (3) declaratory relief. And in its Answer, Cross-Defendant 

Trademark asserted multiple affirmative defenses including no causation, comparative fault, 

negligence of others, and comparative negligence of co-defendant. Both Thiessen’s Cross-

Complaint and Trademark’s affirmative defenses could involve a determination by the trier of 

fact regarding the existence and extent of Justiniano’s liability, including the amount of damage 

attributable to Justiniano’s conduct. By the same token, an arbitrator to any controversy 

between the Allards and Justiniano would also necessarily decide the existence and extent of 

Justiniano’s liability and determine the resulting damage attributable to Justiniano’s conduct. 

This is precisely a situation where “[d]ifferent triers of fact in different proceedings could come to 

different and conflicting conclusions as to which party or parties were liable, and also could 

arrive at different conclusions in apportioning the amount of damages.” Birl, 172 Cal.App.4th at 

1321; see also C. V. Starr & Co. v. Boston Reinsurance Corp. (1987) 190 Cal.App.3d 1637, 

1642 (possibility of conflicting rulings supported denial of petition to compel arbitration brought 

by one insurance carrier in a pending action involving the allocation of a settlement amount 

among numerous insurance carriers). 

Justiniano (and Trademark) argue that this large overlap problem can be addressed by allowing 

only the Justiniano-Allard arbitration to proceed, and staying the rest of the case.  But that is no 

solution.  Leaving aside the obvious likelihood that much of the discovery on the overlapping 

issues will end up being taken twice, there is a very realistic possibility that (to take one 

example) Justiniano might persuade the arbitrator that a defect is the fault (entirely or 

principally) of Thiessen and/or Trademark, whose proverbial chairs will be empty at the 

arbitration; while Trademark and/or Thiessen persuade the jury that the fault is all Justiniano’s, 

whose chair will be equally empty at the trial in court.  Converse inconsistencies are equally 

possible. 
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For the foregoing reasons, the Petition is denied. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-02060 
CASE NAME: CHANTELL CURL VS CITIMORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CURL FILED BY 
CITIMORTGAGE INC 
* TENTATIVE RULING: * 
 
The hearing on this demurrer has been continued for some months by stipulation.  Although it 
has not been formally taken off calendar, defendants recently filed CMC statement reports that 
the parties are agreeing to the filing of a Second Amended Complaint in lieu of proceeding with 
this demurrer. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02060 
CASE NAME: CHANTELL CURL VS CITIMORTGAGE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Because the pleadings are still unsettled (with a proposed Second Amended Complaint not yet 
filed), this CMC is continued to December 13, 2017 at 8:30 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC16-02232 
CASE NAME: NGUYEN VS. CLAUDETTE 
HEARING ON MOTION TO/FOR RECONSIDERATION RE: ORDER DISMISSING 
CASE FILED BY CHAU TAM NGUYEN 
* TENTATIVE RULING: * 
 
The present motion for reconsideration, if so labeled, is not well taken.  The motion, however, 
can better be considered as a motion for relief from mistake, inadvertence, surprise, or 
excusable neglect pursuant to Code of Civil Procedure § 473.  So considered, the motion is 
meritorious and is granted.  The dismissal of this case is vacated, and the case is set for Case 
Management Conference on December 13, 2017 at 8:30 a.m. 
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The Court notes that although the present moving papers refer to a proof of service of 
summons, no such document has been filed to date. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS MOSS 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
GLEN L MOSS, MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
The motion for leave to file a cross-complaint is granted. 

There is no dispute that defendant and putative cross-complainant Moss & Murphy filed its 
answer to the complaint in this matter on May 26, 2017. There similarly is no dispute that the 
instant motion was filed on July 27, 2017. 

The opposition contends that because the proposed cross-complaint is a compulsory cross-
complaint, it was required to be filed at the time the answer was filed. Since it was not, the 
opposition argues that the motion “should not be granted unless Defendant can show good 
cause why it did not file its proposed pleading earlier and if [sic] it is meritorious.” (Opp. 2:19-20; 
emphasis in original.) 

The opposition misapprehends the law. Under Code of Civil Procedure § 426.50, the Court shall 
permit Moss & Murphy to file the cross-complaint if it finds Moss & Murphy (i) failed to file the 
cross-complaint due to “oversight, inadvertence, mistake, neglect, or other cause;” and (ii) acted 
in good faith. Prevailing law requires the Court to interpret Code of Civil Procedure § 426.50 
liberally and to allow the filing of the cross-complaint unless bad faith of Moss & Murphy is 
demonstrated. Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 98-99.  

Silver defined bad faith in this context as “actual or constructive fraud, or a design to mislead or 
deceive another, or a neglect or refusal to fulfill some duty or some contractual obligation, not 
prompted by an honest mistake, but by some interested or sinister motive, not simply bad 
judgment or negligence, but rather the conscious doing of a wrong because of dishonest 
purpose or moral obliquity; it contemplates a state of mind affirmatively operating with furtive 
design or ill will.” Id. at p. 100 (internal citations omitted). 

The opposition does not identify any conduct by Moss & Murphy that would constitute “bad faith” 
as defined by the Silver Court.  Likewise, the Court finds no evidence (or even any suggestion) 
that Moss & Murphy acted in the manner described by the Silver Court as “bad faith.”  To the 
contrary, it is evident that at least a substantial part of the delay between answering and moving 
to cross-complaint was due to plaintiff counsel’s admitted change of heart after agreeing to 
stipulate to the filing. 
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As for this being an assertedly compulsory cross-complaint, if that is so it is all the more reason 
to allow its filing in this case, since by hypothesis it could not be filed as a separate case if not 
allowed here. 

The bulk of the opposition is devoted to attacking the merits of the cross-complaint. The Court 
does not here concern itself with the cross-complaint’s merit. It suffices to say that the matter is 
not presently before the Court.  

The motion is granted. 

Moss & Murphy shall file the cross-complaint appended to the motion as Exhibit A on or before 
September 19, 2017. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00140 
CASE NAME: MARY STORELLI VS ROSE SATORI 
HEARING ON CONCERNING NOTICE OF DEPOSITION (OF PLAINTIFF) 
* TENTATIVE RULING: * 
 
The present proceeding is, in substance, an informal motion by plaintiff Mary Storelli for a 
protective order to excuse her from having to testify at a deposition.  Ms. Storelli is concerned 
that the stress of submitting to deposition will affect her health adversely. 
 
Defendant noticed plaintiff’s deposition for August 29.  Plaintiff’s attorney raised the medical 
concern with defendant’s attorney, and on August 25 they reached agreement to proceed with 
the deposition, but with hourly breaks.  Thereafter, however, plaintiff decided that she could not 
face the stress of deposition even with breaks.  She presents an unauthenticated one-sentence 
letter from her primary care physician, Dr. Souders, stating in its entirety:  “My patient Mary 
Storelli cannot participate in a deposition due to the fact that stress causes Ms. Storelli to have 
heart palpitations.”  The letter is dated August 23, two days before the attorneys agreed to 
proceed with breaks.  It appears that the only change in circumstances after that agreement was 
Ms. Storelli’s own refusal to proceed. 
 
This issue came to the Court’s attention at a scheduled Case Management Conference on the 
morning of August 28, during which plaintiff’s attorney stated that he would be appearing at 
10:00 that morning to seek an ex parte order that the deposition not proceed the following day.  
The Court took the procedural initiative at the CMC, ordering the deposition off calendar for 
August 29, but setting the present accelerated hearing date and directing both parties to file 
their respective proposals concerning the deposition. 
 
The Court sympathizes with Ms. Storelli’s medical concerns, and it certainly does not wish to 
subject her to any greater danger or discomfort than is necessary.  But at the same time, it must 
be observed that Ms. Storelli is the plaintiff in this case.  Litigation is generically stressful.  Ms. 
Storelli presumably knew that when she decided to file a lawsuit.  She could not reasonably 
expect to file and prosecute a lawsuit without having to answer questions under oath.  Even if 
she were not required to do so in a deposition, she surely must have anticipated the probable 
need to testify at trial.  Indeed, given the issues in this case, her testimony (and the other side’s 
opportunity to probe it) are at the very core of the dispute. 
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Nor does the Court want to put Ms. Storelli in a position where her medical concerns cause her 
to abandon what she believes to be a meritorious claim.  But she must remember that there are 
two sides to a lawsuit, and the Court cannot start from the assumption that one side is right and 
other is wrong.  Basic fairness to the opponent requires that plaintiff must be prepared to prove 
her case, and to allow the other side to defend itself – which includes gathering relevant 
discovery, and cross-examining plaintiff’s testimony.  She cannot expect to get by with “I have a 
meritorious claim but proving it will cause me undue stress, so I should just win the case without 
having to testify or be cross-examined.”  That’s not how it works. 
 
The medical evidence before the Court is beyond scanty.  Dr. Souders’s letter (not under 
penalty of perjury) states in vague terms that “stress causes Ms. Storelli to have heart 
palpitations.”  Implicit in the letter, but not stated, is that submitting to a deposition would cause 
her a level of stress sufficient to cause palpitations.  Being questioned under oath, by a hostile 
lawyer, is stressful to some degree for most people – but most people can do it if they have to.  
Unexplained (beyond plaintiff’s own reluctance) is whether and why a deposition would be 
greatly more stressful and more harmful for Ms. Storelli than for the average litigant or witness.  
Is the problem that testifying will be more stressful to Ms. Storelli than to other witnesses, or that 
a given level of stress will cause unusual medical consequences for her, or both? 
 
Nor is there any elaboration on the degree of medical danger or discomfort.  Are heart 
palpitations life-threatening, or merely unpleasant?  Would they be expected to pass quickly, or 
to persist for a lengthy time?  Are they more of a danger for Ms. Storelli than for the average 
patient?  Dr. Souders does not say, and the Court does not pretend to know.  The only evidence 
proffered on this point is a generic WebMD printout suggesting that palpitations are not such a 
big deal – but the Court does not rely on that unsworn assertion either. 
 
Finally, there is no suggestion that this is a temporary state of affairs, such that the problem 
could be expected to resolve itself if the deposition is deferred for a matter of weeks or months. 
 
Plaintiff proposes that the deposition should proceed by written questions instead of live cross-
examination.  That might be a suitable option for (say) securing the testimony of a distant, 
disinterested witness as to uncontroversial facts.  It is not an acceptable substitute for deposing 
the plaintiff in a lawsuit, as to highly contested facts uniquely within her knowledge.  A 
deposition by written questions is little better than interrogatories for that purpose.  Most 
importantly, it lacks the central feature of cross-examination – the requirement that the witness 
answer promptly and without coaching.  In a deposition by written questions, as with 
interrogatories, it can be expected that the responses will be at least influenced – edited, 
polished, perhaps drafted – by counsel.  And even without counsel’s involvement, a live 
deposition requires a live answer – not an answer that the deponent has had days to consider 
and work over.  The procedure also lacks the opportunity to follow up on incomplete or 
ambiguous answers, to follow up answers presenting new information, and to judge demeanor.  
(Defendant intends to videotape the deposition.) 
 
Accordingly, the Court orders: 

1. Plaintiff must appear and testify in person at a deposition, at a date to be arranged 
between counsel but in the reasonably near future. 
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2. Plaintiff, if she wishes, may have medical personnel or a lay emotional support person 
present.  Any such person may not directly participate in the proceedings, or discuss 
plaintiff’s testimony with her in any way, except as may relate to her emotional and 
physical condition at the time. 

3. The parties do not discuss whether plaintiff’s stress levels might be reduced by not being 
physically in the same room with defendant’s counsel.  If she believes that that might be 
the case, plaintiff has the option of arranging (at her expense) for a deposition by 
videoconference. 

4. Plaintiff is entitled to a break of at least ten minutes, after no more than 30 minutes of 
continuous questioning.  If she feels a medical need for a break after less time than 30 
minutes after the preceding break, she may take one. 

5. If it appears to counsel that the breaks requested or required by plaintiff are of such 
frequency and length as to make the continuation of the deposition impractical, or that 
continuation of the deposition will be excessively harmful to plaintiff, either attorney may 
call a halt to the proceedings.  The Court intends this to apply whether or not counsel 
contends that the breaks are sincere or sham.  Plaintiff and her attorney should bear in 
mind, however, that if defendant is effectively deprived of the opportunity to conduct a 
reasonable and complete deposition for whatever reason, plaintiff runs a serious risk of 
having her own testimony excluded at trial.  That exclusion could prove terminal to 
plaintiff’s case.  (This risk will be all the stronger if plaintiff is not able to explain why she 
will be able to testify at trial when she could not testify at deposition.) 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00519 
CASE NAME: ROHAYEM VS EM-50 UAV DARKCO 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS & ATTY FEES & COSTS 
FILED BY EM-50 UAV DARKCO LLC 
* TENTATIVE RULING: * 
 

Defendant’s Motion to Expunge Lis Pendens is denied.  However, the Court denies 

plaintiff’s request for attorney’s fees. 

Plaintiff sues defendant for specific performance of a contract to sell him commercial 
property located at 78 Springs Road, Vallejo, California (the “Property”).  Plaintiff recorded a lis 
pendens on the property when he filed suit.  Defendant now moves to expunge the lis pendens. 

 
A court shall order a lis pendens expunged “if the court finds that the pleading on which 

the notice is based does not contain a real property claim” (Code of Civil Procedure § 405.31) or 
that the claimant “has not established by a preponderance of the evidence the probable validity 
of the real property claim. “  (Code of Civil Procedure § 405.32.)  The party who recorded the lis 
pendens has the burden of proof on these two issues.  (Code of Civil Procedure § 405.30.)  
“Probable validity” means “that it is more likely than not that the claimant will obtain a judgment 
against the defendant on the claim.”  (Code of Civil Procedure § 405.3.)    

 
Here, defendant argues that plaintiff has not established the probable validity of the 

claim because plaintiff cannot establish the Purchase and Sale Agreement effective December 
28, 2016 (the “PSA”) was still in effect when plaintiff removed all contingencies on February 13, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/15/17 

 
 

- 11 - 

2017.  Defendant argues that the deadline to remove contingencies passed on January 17, 
2017, at which point the PSA terminated automatically without further action of the parties.   

 
Plaintiff argues that communications after January 17, 2017 reflected in a series of 

emails that are attached as Exhibits to the Rohayem Declaration (starting with Ex. 14) 
demonstrate that the parties continued to operate under the PSA and affirm its existence, and 
that plaintiff removed all contingencies on February 13, 2017 (Ex. 34) before a representative of 
defendant, David Moore, gave notice on February 27, 2017 that he considered the PSA to have 
terminated on January 17, 2017.  (Rohayem Decl. at 16:16-19.)  

 
The resolution of a motion such as this depends upon a legal interpretation of the 

evidence presented on the motion.  That interpretation may change depending upon the 
evidence presented later, at trial.  However, based on the evidence presented here, the court 
finds that plaintiff has established the probable validity of his claim because he has established 
that for the entire period up to February 13, 2017 all parties were operating under an informal 
agreement to continue to work close the transaction under the PSA.   

 
Conditions in a contract may be waived.  When a condition containing a deadline has 

been waived, the party seeking to invoke it must reestablish it and give a reasonable time for 
compliance before that party may declare the contract terminated.  (See Galdjie v. Darwish 
(2003) 113 Cal.App.4th 1331, 1339-40.) 

 
Here, during the time between January 17 and February 13, 2017, the parties repeatedly 

spoke in terms that assumed or implied that the PSA was still the basis for their discussions and 
the contemplated basis for closing the deal.  While they were not rigorous in formally 
documenting extensions of the time to waive contingencies, their back-and-forth routinely used 
the language of waiving contingencies (which would be meaningless if the PSA were already 
terminated), and negotiated in terms of figuring how the transaction could be carried out under 
the PSA, while dealing in one way or the other with the potential $50,000 issue of the proposed 
Second Amendment to the CCRs.  Whether characterized as express or implied informal 
consent or extension, or as waiver, or as estoppel, the course of communications clearly 
evinces that the parties viewed themselves as trying to work out how to proceed with closing the 
PSA – not with negotiating from scratch on a replacement for the PSA. 

 
Conversely, defendant never clearly said to plaintiff that the PSA had terminated and 

that the parties were negotiating an entirely new agreement.  The only instance in which 
defendant claims it did so was the remark of Moore in a February 10 e-mail:  “So he didn’t waive 
contingencies and is out of contract?  That is fine.”  That remark, however, was never conveyed 
to plaintiff.  Moreover, it was ambiguous, referring equally plausibly to plaintiff making himself 
vulnerable to a termination if defendant so chose, as to a description of an already-existing 
termination. 

 
Given the absence of any clear and unambiguous extension of the deadline for waiving 

contingencies, it can fairly be said that for at least much of February, the PSA deal was still “in 
the works”, but subject to either side pulling the plug on further discussions – either side by 
announcing that the PSA was terminated for lack of contingency waivers, or plaintiff by waiving 
the contingencies.  As it turned out, both of those “plug-pulling” events occurred – but plaintiffs’ 
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waiver of contingencies occurred first.  At that point, it was no longer open to defendant to 
terminate the PSA for lack of contingency waiver.  Nor does the paper trail bear out defendant’s 
present contention that, by February 13, the PSA had already been dead for weeks due to lack 
of contingency waiver. 

 
Ultimately, plaintiff removed the contingencies before defendant reestablished a deadline 

to do so.  Therefore, plaintiff has established the probable validity of his claim. 
 
Plaintiff’s request for an award of attorney’s fees under Code of Civil Procedure § 405.38 

is denied.  Given the poor documentation of the exact status of the PSA between January 17, 
2017 and February 13, 2017, the court finds that defendant acted with substantial justification in 
filing this motion.  The court simply finds plaintiff’s position more convincing. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00582 
CASE NAME: ALEXANDER LEEDOM VS ASHLEY ESSY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LEEDOM FILED BY 
ASHLEY ESSY, JULIA ESSY, EDDIE ESSY, TERRANCE MURPHY 
* TENTATIVE RULING: * 
 
The Court previously sustained the demurrer of all defendants to original Complaint in this case, 
allowing plaintiff (Father) leave to amend only as to his abduction claim as against defendant 
Ashley Essy (Mother).  All defendants again demur to the First Amended Complaint (FAC).  The 
demurrer is sustained without leave to amend. 
 
The Court sustained the demurrer to the original Complaint, on grounds that may be 

summarized by saying that Father alleges nothing more than a child custody dispute, now being 

litigated in a divorce case, and his disagreement with the steps Mother took during the brief 

(less than one month) interregnum between the parties’ separation and the filing of the divorce 

case.  As the Court said in the prior ruling: 

Applying this to the facts presently alleged:  Although the complaint uses 

tendentious terms such as “abduct”, there is no allegation that this is the kind of 

permanent absconding or concealment at issue in [Rosefield v. Rosefield (1963) 

221 Cal.App.3d 431].  On the contrary, Mother brought the child by to say 

goodbye in Ohio, and allowed Father at least some restricted contact in 

California.  And although the complaint uncandidly omits to mention it, Mother in 

fact filed a divorce/custody case in this County less than a month after she left 

Father – reasonably promptly after getting resettled in California.  This is not 

“mak[ing] away with the offspring, remov[ing] it effectually from judicial control, 

conceal[ing] it, [or] leav[ing] the other parent utterly bereft of the means of 

enjoying any of the privileges of parenthood”, nor is it “mak[ing] ineffectual the 

later decree of the court” (Rosefield, 221 Cal.App.2d at 432-44). 

At oral argument, Father’s counsel disagreed with the Court’s legal analysis, but candidly 

acknowledged that he was unlikely to be able to amend in a way that would state any actionable 
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claim under the Court’s analysis.  He announced his intention to amend simply to plead his best 

case for a potential appeal. 

Counsel’s prediction has been borne out.  The FAC adds a fair amount of factual detail not 

found in the original Complaint, but the added facts merely reinforce what was already apparent:  

This is simply a case of a separation of a married couple, in which one parent took the child and 

promptly filed for a custody order.  It is all too common that when parents of a minor child split 

up, one parent keeps the child temporarily, until a family-law court can make orders.  As the 

prior ruling discusses, such conduct cannot constitute “abduction” under Civil Code § 49.  

Indeed (as again discussed in the prior ruling), there is no more logic to Father’s abduction claim 

than there would have been to Mother accusing Father of abduction, had he physically 

prevented the child’s departure – other than the fact of one parent physically going and the other 

physically staying, which is not a basis for a per se rule under either family law or tort law as to 

which one should best have the child temporarily. 

Indeed, the FAC compounds the faults of the Complaint by seeking to add, as further facts in 

support of “abduction”, that Mother has (in Father’s eyes) succeeded in getting her way in family 

court.  If there could conceivably be any tort of abduction in a situation like this, it would surely 

come to a sharp end as of the entry of the first family-law custody order.  It cannot be asserted 

that one “abducts” a child by winning and enforcing a family-law court order.  This case is not an 

appeal from Judge Haynes’s or Judge Santos’s custody orders. 

  

 9.  TIME:  9:00   CASE#: MSC17-00780 
CASE NAME: BTI GROUP VS. DAY 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY BTI GROUP 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to compel arbitration is granted.  This action is stayed, pending the 
outcome of arbitration.  The Case Management Conference, set for September 20, 2017, 
is dropped from calendar. 
 
 In their opposition, defendants do not contest that an arbitration clause exists, is valid, 
and covers this dispute.  Rather, defendants argue only that plaintiff has waived the right 
to compel arbitration. 
 
 The Court finds that plaintiff has not waived the right to compel arbitration.  The factors 
the Court has considered are as follows. 
 
 Burden of Proof.  The burden of proof is on the party asserting waiver.  (Christensen v. 
Dewor Developments (1983) 33 Cal.3d 778, 782.)  This burden is “heavy,” and waiver “'is not to 
be lightly inferred.”  (Ibid.) 
 
 Filing Complaint.  Filing a complaint on arbitrable claims is obviously an act 
inconsistent with an intent to arbitrate, except when the plaintiff is seeking provisional remedies 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/15/17 

 
 

- 14 - 

pending the outcome of arbitration, or in specialized contexts such as a suit to enforce a 
mechanic’s lien.  However, it does not constitute waiver per se.  (See, St. Agnes Medical Center 
v. PacifiCare of California (2003) 31 Cal.4th 1187, 1200 [“the mere filing of a lawsuit does not 
waive contractual arbitration rights”].)  Rather, the Court must consider all relevant factors, 
including bad faith, judicial litigation of the merits, and prejudice.  (See, St. Agnes, supra, 31 
Cal.4th at 1203-05 [court considered factors and found that plaintiff did not waive right to compel 
arbitration by litigating venue motion].) 
 
 Bad Faith.  The Court finds no evidence of bad faith on the part of plaintiff’s counsel.  
The delay between plaintiff’s filing of the original Complaint (May 3), and plaintiff’s demand for 
arbitration (July 7) is only two months.  Also, plaintiff’s counsel has a plausible explanation for 
the delay; he was required to invoke the arbitration clause only when it became apparent that 
he would need to amend the Complaint and add the contract document containing the 
arbitration clause, in response to defendants’ then-pending demurrer.  This explanation may 
reflect a lack of ideal thoroughness in the preparation of the original Complaint, but it does not 
show bad faith. 
 
 On this point, the Court notes that the original Complaint did not appear to be arbitrable 
on its face; the contract attached to the original Complaint did not have an arbitration clause.  
This case was not arbitrable until the second contract was brought into the case as an 
attachment to the First Amended Complaint.  While the content of the parties’ meet-and-confer 
discussions has not been provided to the Court, it appears that it was defendants’ objections in 
those discussions, and in the demurrer, that caused plaintiff to revise the Complaint and bring 
the second contract into this case, thus converting it to an arbitrable one.  And plaintiff was 
seeking to get this case to arbitration (the July 7 request) even before it filed anything in court 
that would make the case arbitrable. 
 
 Judicial Litigation.  The California Supreme Court has held that “mere participation in 
litigation” does not generally support a finding of waiver; rather, “there must be judicial litigation 
of the merits of arbitrable issues.”  (Christensen, supra, 33 Cal.3d at 782.)  Here, there has been 
no such judicial litigation.  Defendants’ demurrer was dropped from calendar when plaintiff (in 
good faith) chose to file an amended complaint rather than contest the demurrer.  Neither side 
initiated any other law-and-motion proceedings before plaintiff filed its motion to compel. 
 
 Attorney Fees.  The Court finds any prejudice to be minimal.  Defendants incurred 
attorney fees, but that of course is not dispositive.  (St. Agnes, supra, 31 Cal.4th at 1203 
[“courts will not find prejudice where the party opposing arbitration shows only that it incurred 
court costs and legal expenses”].)  Further, a substantial portion of defendants’ attorney fees 
here appear to have been incurred after plaintiff made its July 7 demand for arbitration.  This 
includes the attorney fees incurred (1) reviewing the First Amended Complaint, (2) preparing an 
answer, and (3) opposing the pending motion.  Defendants offer no substantive defense to 
arbitration, and cannot manufacture prejudice by actively litigating this case after an otherwise 
valid arbitration demand.  (See, Finwall Opening Dec., Exh. “C”, letter dated 7-7-17 [“[i]f you are 
agreeable to arbitration, I will prepare a stipulation for order staying the civil action pending 
arbitration and I would expect you would take the demurrer and motion to strike off calendar”].  
See also, Exh. ”F”, letter dated 7-12-17 [“[y]our clients need not respond to the First Amended 
Complaint … I will be filing a motion to compel arbitration”].) 
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 Discovery.  Plaintiff has not initiated discovery.  Defendants have served written 
discovery requests; however, defendants do not advise the Court whether they did this before or 
after plaintiff made its July 7 demand for arbitration.  Further, defendants acknowledge that 
plaintiff did not respond to defendants’ discovery.  (Opposition, p. 2, line 2.)  Finally, defendants 
have not demonstrated that the discovery they initiated is substantially beyond the scope of the 
discovery that will be allowed in arbitration. 
 
 Conclusion.  The strong policy favoring arbitration outweighs any minimal prejudice 
defendants may have suffered through plaintiff’s minimal delay.  Plaintiff has not acted in bad 
faith, and there has been no judicial litigation of the merits.  Having carefully weighed the 
evidence and the procedural history of this action, and having carefully considered all relevant 
factors, the Court exercises its discretion to find that there has been no waiver, and that 
arbitration should be compelled. 

 

  

10.  TIME:  9:00   CASE#: MSL16-03969 
CASE NAME: DISCOVER BANK VS MCMILLAN 
HEARING ON MOTION TO/FOR VACATE AND SET ASIDE JUDGMENT FILED BY 
DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the default and judgment, and dismiss the case, is granted.  The 
Court thanks plaintiff for its diligence and candor in this respect. 

  

11.  TIME:  9:00   CASE#: MSL17-00629 
CASE NAME: CSAA INSURANCE EXCHANGE VS. REIS 
HEARING ON MOTION TO/FOR RELIEF FROM DEFAULT FILED BY HEMERSON 
LUCIANO NEVES REIS 
* TENTATIVE RULING: * 
 
The motion for relief from default is denied.  The only proffered showing of excusable neglect in 
failing to answer timely is the assertion by counsel that “Due to a miscommunication in our 
office, no one responded to the Complaint.”  That statement is vague and conclusory.  It may 
reflect an instance of excusable neglect, but it may not; the Court cannot tell. 
 
Defendant’s counsel may appear at hearing, with notice to plaintiff, to elaborate on the 
assertion. 
 
The Court further notes the factual showing in plaintiff’s opposition papers as to why defendant’s 
proffered defense will turn out to be inadequate.  Perhaps that will be the result, but the Court is 
not prepared to adjudicate the merits of this matter at this procedural stage. 
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12.  TIME:  9:00   CASE#: MSN17-0842 
CASE NAME: RE 340 JEFFERSON DR, BRENTWOOD 
HEARING ON UNDISTRIBUTED SURPLUS PROCEEDS OF TRUSTEE'S SALE (340 
JEFFERSON DR, BRENTWOOD CA) 
* TENTATIVE RULING: * 
 
Counsel to appear.  Court call acceptable. 

  

13.  TIME:  9:00   CASE#: MSN17-1089 
CASE NAME: RE MICHAEL KOLLER 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY CBC SETTLEMENT FUNDING LLC 
* TENTATIVE RULING: * 
 
The petition for approval of transfer of structured settlement is granted. 
 
The Court also notes that the Petition and Amended Petition in this case do not comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to 
review these rules and comply with them as to any future filings.  Failure to do so may result in 
rejection or disregard of nonconforming papers. 
 

  

14.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON PETITION TO/FOR VACATE CONTRACTUAL ARBITRATION AWARD 
FILED BY GLENN A. LERNER 
* TENTATIVE RULING: * 

Petitioner Glenn Lerner’s petition to vacate arbitration award is denied.  Having reviewed the 
relevant statutes in Chapter 4 of Title 9 of the California Code of Civil Procedure, the relevant 
ethical standards for neutral arbitrators promulgated in California Rules of Court, Appendix, Div. 
VI and the relevant case law, particularly Dornbirer v. Kaiser Foundation Health Plan, Inc. 
(2008) 166 Cal.App.4th 831, and Ovitz v. Schulman (2005) 133 Cal.App.4th 830, the Court 
concludes that there are three general scenarios for application of the law: 

 Scenario 1:   The Arbitrator adequately discloses her intention to accept employment 
from the parties or their lawyers within the proper time after his or her appointment, that is, a 
clear “yes” on Question 16 of the Disclosure Worksheet.  A party can then either disqualify the 
Arbitrator, if he/she does so within the time allowed, or if he/she doesn’t do so, the Arbitrator is 
in a “safe haven,” where the Arbitrator need not disclose any more information about her 
employment or nomination from a party or their lawyers during the course of the arbitration.   
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 Scenario 2:  If the Arbitrator does not adequately disclose her intention to accept 
employment from the parties and lawyers (an ambiguous disclosure), Dornbirer implies that it is 
up to the party who has a problem with the arbitrator’s intention to either clarify that intention or 
seek disqualification of the Arbitrator at that time.  If the party does so, the Arbitrator is 
disqualified.  If the party does not do so, the Arbitrator still gets the protection of the “safe haven” 
and does not need to disclose her nomination or employment by a party or their lawyer during 
the pendency of the arbitration. 

 Scenario 3:  The Arbitrator marks “no” to Question 16 on the initial Disclosure 
Worksheet.  The Arbitrator then accepts employment from a party or a lawyer to a party during 
the pendency of the arbitration.  A party may then move to disqualify the Arbitrator because the 
Arbitrator has made a “material omission or material misrepresentation.”  If there has been a 
contested hearing already, the party cannot notice a disqualification of the arbitrator but can still 
move to vacate the arbitration award pursuant to Code of Civil Procedure § 1286.2 or any other 
law or statute. 

Applying these rules, ethical standards and relevant case law to our facts, the Court finds that 
this case is controlled by Scenario 1.  The Arbitrator did make a disclosure in her Disclosure 
Worksheet within the required period of time under Code of Civil Procedure § 1281.9.  That 
disclosure left Question 16 marked clearly with an (x) for “yes” to the question whether she 
intended to accept employment from a party or a lawyer for a party to the current arbitration 
during its pendency.  The court concludes that the Disclosure Worksheet is not marked “no” nor 
is ambiguous.  The mark over the “no” box is fairly clearly a mark-out or erasure over the “no”  
( ).  Indeed, the right part of the box has also appears to have been erased  -“)”, also showing 
that intent. 

This factual determination is entirely controlling here.  Petitioner does not contest that, if the 
Arbitrator did make a clear and timely disclosure under Question 16, the present petition must 
fail. 

Plaintiff contends that the Disclosure Worksheet could reasonably have been understood as 
checking “no”.  But he has abandoned any contention that it must have been understood as 
checking only “no”; he acknowledges that “yes” was plainly checked.  Plaintiff’s best case, then, 
was that the Disclosure Worksheet was ambiguous.  The Court does not find it to be so.  But 
even if it were ambiguous, that means plaintiff was on notice right from the start that the answer 
might be “yes”, and that the Arbitrator might be entertaining further employment from the parties 
or lawyers.  If that was of concern to plaintiff, the time to raise it (and to ask for clarification of 
any ambiguity) was within fifteen days – not to wait until plaintiff had lost the arbitration. 

Mr. Richard Chernick of the Neutral Arbitration Committee at JAMS also reviewed Petitioner’s 
demand for disqualification and came to the same conclusion about the Disclosure Worksheet:  
“It appears clear that the mark under “no” is not a check as it does not resemble the other check 
marks on the page.  It is likely that the “no” box was marked and then over-marked so that the 
(x) under “yes” was the intended action.”  See Declaration of David Balter (“Balter Decl.”), 
paragraph 9 and Exhibit E; Stouder Decl., paragraph 20 and Exhibit O.  This court agrees.   
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Indeed, a cogent argument can be made here that Mr. Chernick’s determination – particularly 
his factual determination that the Arbitrator clearly marked “yes” to Question 16 – is itself all but 
determinative.  Arguably, the submission of the disqualification question here to JAMS’s 
National Arbitration Committee was an agreement to allow the disqualification question itself to 
be determined by an arbitral forum, just as much as the submission of petitioner’s original 
dissolution claim to JAMS arbitration was an agreement to allow that question to be determined 
by an arbitral forum.  If so, then Chernick’s decision is itself entitled to as much judicial 
deference as any other arbitration decision, subject to being vacated only if statutory grounds 
exist for vacatur of Chernick’s decision.  No such grounds have been asserted here.  Because 
the Court finds it easy to agree with Chernick’s factual determination and legal analysis, 
however, the present ruling need not rest solely on deference to the decision of the National 
Arbitration Committee. 

Since the Arbitrator disclosed that she would accept employment from a party or the lawyer of a 
party in the arbitration, Petitioner had to disqualify her within 15 calendar days pursuant to Code 
of Civil Procedure § 1281.91(a).  See also Dornbirer, 166 Cal.App.4th at 840-46.  Lerner did not 
do so.  Hence, under Cal Rules of Ct, Appen., Div. VI, Standards 7(b), (d)(4)(A)(i) and 12(b) and 
(c), if the arbitrator has disclosed to the parties that he or she will entertain offers of employment 
or of professional relationships from a party or lawyer for a party while the arbitration is pending 
as required by Standard 12(b), the arbitrator is not required to disclose to the parties in that 
arbitration any such offer from a party or lawyer for a party that he or she subsequently receives 
or accepts while that arbitration is pending.  See also Ovitz, (2005) 133 Cal.App.4th at 841.  
 
While unnecessary because the Arbitrator had brought herself into the “safe haven” of 
§ 1281.91(c) and Standard 12(b), the Arbitrator nonetheless disclosed her nomination by the 
Respondent I80 Properties as an arbitrator in a different arbitration in her Supplemental 
Disclosure.  Petitioner finally moved to disqualify her.  This is not permitted under Code of Civil 
Procedure § 1281.91(c), as Petitioner both waived his objection to the Arbitrator after her initial 
disclosures because he did not move to disqualify at that time and because there had been a 
hearing of contested issues of fact relating to the merits of the claim and rulings on the merits.  
  
Of course, Petitioner always retains his right to move to vacate the arbitrator’s award under 
§ 1286.2 and any other law or statute.  Here, there are no grounds for vacating the award under 
§ 1286.2(a)(6)(A), as the Arbitrator appears to have made the disclosures she needed to make 
within the time required.  As for other law, Petitioner also moves to vacate the award under 
Code of Civil Procedure § 170.1.  Section 1281.91(d) states:  “If any ground specified in Section 
170.1 exists, a neutral arbitrator shall disqualify himself or herself upon the demand of any party 
made before the conclusion of the arbitration proceeding.”  Grounds for disqualification under 
CCP Section 170.1 exist if “a person aware of the facts might reasonably entertain a doubt that 
the judge would be able to be impartial.”  See § 170.1(a)(6)(A)(iii).   
 
Petitioner contends he made this demand upon Judge Bond, and she was required to disqualify 
herself and her awards must be vacated because those doubts are present.  Given the analysis 
above, and the conclusion that the Arbitrator did disclose her intention to accept employment by 
a party or a lawyer to a party and hence was protected by the “safe haven” of the statute once 
Petitioner chose not to disqualify her initially, there are no grounds for disqualification under the 
statute, the ethical standards, the case law or § 170.1.   
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 The Court finds it unnecessary to rule on the objections to evidence, as none of the 
challenged evidence would be relevant to the outcome in any event. 
 

 

15.  TIME:  9:01   CASE#: MSC17-00952 
CASE NAME: DIRECT CAPITAL VS TRIPATHI 
HEARING ON APPLICATION & HEARING FOR RIGHT TO ATTACH ORDER (FILED BY 
DIRECT CAPITAL CORP) 
* TENTATIVE RULING: * 
 

Plaintiff Direct Capital Corporation’s application for a writ of attachment is denied 

without prejudice.   

In order to obtain a writ of attachment, Plaintiff must present evidence that “[t]he claim 

upon which the attachment is based is one upon which an attachment may be issued.” (Code of 

Civil Procedure §484.090(a)(1).) Plaintiff has generally done this by showing that it has claim for 

money based upon a contract where the amount is readily ascertainable and more than $500. 

(Code of Civil Procedure §483.010(a).) There are, however, some problems with Plaintiff’s 

application.  

Code of Civil Procedure §483.015(a) states that the amount of the attachment is the 

amount of defendant’s indebtedness as claimed by the plaintiff plus estimated costs and 

attorney’s fees as allowed by §482.110. The Court has insufficient information to determine the 

amount of Defendant’s indebtedness. Amy Sinclair’s declaration does not explain how the 

amount owed was calculated. In addition, exhibit 5 to her declaration does not clearly show how 

different items were calculated. For example, why was the accelerated payments discounted by 

4%? How were the late fees calculated? Where is the support for the termination fee? In 

addition, the contract attached to Sinclair’s declaration is a poor copy and many of the terms are 

not legible. Plaintiff should provide a more legible copy of that contract or provide a summary of 

all relevant terms from the contract.  

 There is also insufficient evidence to support the amount of estimated attorney’s fees 

and costs. Sinclair states an estimate for the amount of attorney’s fees and costs, but fails to 

provide an explanation for these numbers.   

Therefore, this matter is denied without prejudice.  
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